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Abstract 

The unique blend of international human rights norms and the 

Corporate Social Responsibility (CSR) amused some people but for some 

it has always remained a topic of critique. Various norms have been 

proposed over the past two decades to regulate the actions of the trans-

national corporations (TNC’s). These norms however have failed to 

impress several international actors; the human rights council has been 

working on drafting norms to get a unanimous approval. In this regard 

the UN human rights council - in June 2011 - finally approved guiding 

principles on business and human rights. The guiding principles provide 

a platform to a complex issue of corporate regulation through 

international law. More efforts are needed in order to formulate a 

practical approach towards the regulation of TNC’s through 

international law. The article is focused on the importance of CSR and 

analyzes the efforts to regulate TNC’s through international law. A 

practical approach is made to gauge the liability of TNCs under 

international law for any human rights violation. 

 

Keywords: Trans National Corporations, Human Rights, Corporate 

Social responsibility. 

 

Introduction 
The protests against capitalist economy and mainly corporatism have 

already engulfed over 900 cities in more than 80 countries around the 

world.
1
 This might well be indicating towards taking more stringent 

efforts to regulate corporations internationally. The ultimate result will 

be to make corporations responsible for their indulgence in human rights 

abuses. The unique blend of international human rights norms and the 

Corporate Social Responsibility (CSR) amused some people but for 
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some it has always remained a topic of critique. Various norms have 

been proposed over the past two decades to regulate the actions of the 

trans-national corporations (TNC’s). These norms however have failed 

to impress several international actors; the human rights council has 

been working on drafting norms to get a unanimous approval. In this 

regard the UN human rights council - in June 2011 - finally approved 

guiding principles on business and human rights. The guiding principles 

provide a platform to a complex issue of corporate regulation through 

international law. However the norms are far away from addressing the 

challenges faced in this age of “Globalisation”. More efforts are needed 

in order to formulate a practical approach towards the regulation of 

TNC’s through international law. 
  
The article is focused on the importance of CSR and analyzes the efforts 

to regulate TNCs through international law. The article does not 

highlight the responsibilities of corporations; however we will analyse 

the steps taken to make corporations responsible for the violation of 

human rights already accepted in different human rights treaties, 

especially the international bill of rights. The term CSR indicates the 

social responsibilities of corporations which may not be enforceable 

under any domestic or international law. It only indicates the measures 

taken by corporations for the wellbeing of the people who play a positive 

role as consumers in the profit making of the corporations. Some of the 

CSR norms are however positive in nature, thus the violations of such 

norms incur liabilities. In case of domestic violations states are 

responsible for corporate regulation and keeping a check on any 

violations by the corporations. However the violations by a corporation 

outside the jurisdiction of its home state are unchecked; especially when 

the corporation is involved in such activities with the help of or on the 

directions of the host state’s government. 
 

Understanding Corporate Social Responsibility (CSR) 

CSR involve the responsibility of a company for its actions and to 

encourage a positive impact through its activities on the environment, 

consumers, employees, communities, stakeholders and all other 

members of the public sphere. The base for Corporate Social 

Responsibility was laid down in 1953 decision by the New Jersey State 

Supreme Court which removed legal restrictions on corporate 

generosity. A shareholder in Standard Oil Company objected to the 

company’s donation to Princeton University, he brought a lawsuit 
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against the company. The court ruled in favour of the company, the court 

accepted the argument that its donations to Princeton’s Engineering 

Department were intended to benefit Standard Oil by helping to educate 

future potential employees. This decision paved the way for other 

companies in the United States to engage in corporate giving.
2
The role 

of corporations in decision making is gaining importance around the 

globe as many states are dependent upon the revenues generated by 

corporations. In many developing countries the impact of the decisions 

of corporations is equal to or greater than the decisions of the 

government.
3
Thereby the impact of business in this globalised world in 

evident on every single field related to human dwelling. Thus, there are a 

few internationally recognised Human Rights norms which have no 

relationship with business.
4
 

 

The consumer demands are on a high for a ‘responsibly made products’.5 
For instance the sale of fair trade products -whereby the producers are 

paid an above world-market price for their produce- increased in Britain 

by 51% in 2003-2004.
6
The consumers have shown their willingness to 

pay attention to the standards and practices used by business that 

observes human rights and may even boycott products that are that are 

produced in violation of human rights standards.
7
The investors have also 

showed keen interest in buying shares of a socially responsible 

company.
8
It is also believed that socially responsible companies get a 

more dedicated staff as compared to the others.
9
 The danger to 

reputation by the NGOs also drives the corporations towards CSR; 

sometimes pressure from socially responsible investors through public 

interest proxy resolutions.
10

 Some argue that the privileges attached to 

corporations are only legitimate if the corporation serves the community 

from which it derives a large portion of its wealth.
11

 To achieve this goal 

the constituencies of the corporations must be broadened, as well as 

broadening of the nature of corporate responsibility to these 

constituencies in terms of disclosure obligations.
12

 For some corporate 

responsibility is considered as an active obligation
13

; an obligation to 

positively work for the betterment of the Environment;
14

 an obligation to 

increase the wealth of the inhabitants where the corporations work;
15

 and 

an obligation to pressurise other actors to change their regulatory 

practises.
16

 According to Human Rights Council the corporate 

obligations extend to development,
17

 labour relations,
18

 environmental 

protection,
19

 human rights,
20

 and technology transfers.
21
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Transnational Corporations 

The term “Transnational Corporation” refers to a corporation with 

affiliated business operations in more than one country.
22

Unlike the 

domestic corporations, Transnational Corporations (TNCs) are 

intertwined in such business transactions which are far beyond the 

control of any single state.
23

Thus the perception exists that states lack an 

effective power to control and enforce the Corporate 

Responsibility.
24

Thus the TNCs along with states have power and 

resources to escape responsibility for human rights abuses.
25

This 

emerging system of economic transactions grafted by “globalisation” 

tends to favour foreign owners while allocating all risks 

domestically.
26

The socio-economic development and technological 

advances of the states and the political liberalism have served in the 

advancement of “globalisation”.
27

This economic independence of TNCs 

led to suggestions that TNCs shall serve a social, political and cultural 

role as well as economic.
28

 MNC’s tend to shift their business to states 

which promise opportunities for maximum profits; thus they shift their 

business to states that minimise tax burdens and the cost of producing 

goods.
29

For attracting more MNC’s the developing states are inclined to 

soften the regulation in competition with other states. Many 

Multinationals have been found guilty of breaking the law and showing 

unethical behaviour, especially in areas where the state is weak or non-

existing.
30

Corporations such as De Beers,
31

 Exxon Mobil,
32

 and Wal-

Mart
33

 have been accused of abuses in civil wars, Corruption and child 

labour and slave labour respectively. Thus Richard Meeran argues that 

“If a proper balance is to be achieved, the law must continue to develop 

to reflect the reality of TNC operations and adapt to counter TNC 

methods of avoiding legal responsibility”.
34

 Thus in advancement of this 

objective the TNC’s shall be vested with responsibilities traditionally 

assigned only to states.
35

 Since 1970’s the MNC’s were urged to adopt 

voluntary codes of conduct by the international and supra-national 

organisations.
36

 
 

Corporate Governance and CSR 

The field of Corporate Social Responsibility is affiliated with Corporate 

Governance in its real sense.
37

 Discourse outside the parameters of the 

corporation is deemed as less authoritative; especially when the 

discourse is leading to disturb the traditional spheres of corporate 

governance.
38

 According to Greenfield, “Corporate law is primarily 

about the relationships among shareholders, board of directors, 
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managers, and occasionally, bondholders and other creditors; questions 

surrounding the role of corporations in society arise only at the periphery 

of the dominant narratives of corporate law, if at all”.
39

 Traditional 

domestic laws deal with economics and merely politics, rather than 

speaking the language of Human Rights. However when we come out of 

the domestic sphere into the international arena the outcome is a bit 

different; corporate responsibility internationally has been linked to 

social and political obligations.
40

 Globalisation has broadened the scope 

of CSR and challenged the traditional scope of corporate regulation.
41

 

The globalisation movement is transnational; thus the liberalization and 

privatisation of trade has to be accepted by states through liberal 

legislative policies.
42

 The questions of liability are addressed by the 

private law or the law of conflicts; thus local regulations in economic 

globalisation are accepted when they does not deviate from the 

globalisations’ core norms.
43

 The corporations allegedly are involved in 

international market in such a way that it is not possible for states to 

provide effective remedies to its citizens accordingly.
44

It is also argued 

that MNC’s use national borders to effectively partition their enterprise 

assets, passing risk unfairly onto third parties (customers, employees, 

trade creditors etc.), who are unlikely to be able to protect themselves in 

the new global private market economy.
45

 Thus, the perception grew that 

states were losing the power to shape the character of CSR to their own 

liking,
46

 and that the institutionalization of systems of economic 

transactions produced by globalization tended to favour only foreign 

owners while allocating all risk domestically, with little effective 

prospect of redress.
47

 These facts opened a debate about the best way to 

regulate corporations internationally. This debate on CSR broadened its 

context from the sphere of corporate governance, involving international 

human rights law.
48

 This meant the involvement of human rights actors 

in international corporate regulation. Pressure of regulation came from 

different states but their respective motivations were different.
49

 The 

involvement of international human rights machinery into corporate 

governance was not abrupt; TNC’s were frequently found violating 

human rights norms in different constituencies. A working document 

produced by the Commission on Human Rights Sub-Commission on 

Prevention of Discrimination and Protection of Minorities declared that 

TNCs “are frequently, if not always, behind massive human rights 

violations; in the same spirit, the States that benefit from their activities 

pass legislation in their favour, protecting them to the detriment of the 



Journal of Law and Society Law College  

Vol. XLVIII, No. 70 University of Peshawar  

 Jan 2017 

78 

people and their rights. . . . Moreover, certain [TNCs] encourage States 

to violate their people’s rights”.
50

Thus the involvement of international 

human rights forum in this issue was inevitable. The fact is highly 

acknowledged that TNCs can affect the level of enjoyment of the 

economic, social, and political rights of people across states, but states 

cannot effectively regulate them. Some regulation at the international 

level is necessary to control the possibility of abuse by TNCs of their 

dominant position and to ensure that TNCs contribute to the 

development of less developed states and to the protection of 

individuals’ social, political, and economic rights.
51

 The behaviour of 

TNC’s only to indulge in profit-maximizing also affects the distribution 

of high and low skill work on a global basis in a way that penalizes 

developing states. As a consequence, “[t]he activities and methods of 

work of TNCs have implications for the effective enjoyment of a number 

of human rights.”52
The leading question here is that how far can an 

international human rights body go in the regulation of economic actors? 
 

The following example will lead us to the conclusion that TNC’s need to 

be regulated in order to get uniformity of conduct. Human Rights Watch 

suggests that firms such as google have concluded that CSR can place 

them at a competitive disadvantage by cutting them off from certain 

competitive markets.
53

 If Google did not comply with the Chinese 

government’s censorship policies, they could not operate in China, 

keeping them from doing business in the largest emerging market for e-

commerce and Internet use. As a result, large organizations’ CSR 

initiatives increasingly include lobbying for legally enforceable 

corporate standards that apply to all firms.
54

Thus the corporations are 

unlikely to take their own CSR initiatives unless they have the surety of 

other corporations not taking advantage of their CSR initiatives. 

Similarly, if one corporation refuses to indulge into a practise which is 

against the CSR initiatives, other corporations will be ready to take the 

advantage of the CSR initiatives. 
 

Human Rights and CSR 

Several attempts by different international organisations have been made 

to formulate principles regarding CSR. For instance, United Nations 

drafted the international code of conduct for businesses in 1970’s and 

1980’s.
55

The Organisation of Economic Cooperation and Development 

(OECD) also established the first guidelines for Multinational 

Enterprises to promote responsible business conduct with applicable 



Journal of Law and Society Law College  

Vol. XLVIII, No. 70 University of Peshawar  

 Jan 2017 

79 

laws.
56

 In 1977 the ILO also adopted the Tripartite Declaration of 

Principles Concerning Multinational Enterprises
57

, calling upon 

businesses to follow the relevant ILO conventions and 

recommendations. In January 1999, “Global Compact” of shared values 

and principles at the World Economic Forum was proposed by the then 

Secretary General of the United Nations Mr. Kofi Anan.
58

 The Global 

Compact asked the businesses to adopt ten core principles voluntarily, 

including Human Rights obligations and Environmental 

protection.
59

Global Compact is not an enforcement mechanism but ‘it’s 

a learning dialogue and a platform for action’.60
It is alleged that the 

Global Compact is a ‘venue for opportunistic companies to make 

grandiose statements of corporate citizenship without worrying about 

being called to account for their actions’.61
Apart from the 

aforementioned non-binding documents there are numerous guiding 

principles and voluntary codes of conducts approved by different 

authorities. To name a few, Fair Labour Association’s Workplace Code 

of Conduct,
62

 Social Accountability 8000,
63

 the Ethical Trading 

Initiative,
64

 The Global Reporting Initiative,
65

 Voluntary Principles on 

Security and Human Rights,
66

 and the Business Principles for 

Countering Bribery.
67

 

 
The early human rights commission reports were very affirmative and 

strict towards the adoption of frameworks for regulation (if not 

controlling) of TNC’s internationally. The early Human Rights 

Commission Report advocated for abandoning the shareholder 

supremacy in MNC’s in favour of the stakeholders in a state where the 

corporation operates.
68

 The report illustrated that the economic and 

political power of the TNC’s was an obstacle in the realisation to the 

right to development; thereby international rules are necessary to combat 

the abuses of the economic concentration and restrictive trade 

practises.
69

The second sub-commission report suggested that the 

international frameworks are necessary to control TNC’s across border.
70

 

According to the 1998 report, corporations play an important part in 

everyday life; moreover they are in an affirmative position to block any 

moves towards the protection of Human Rights.
71

 The report does 

acknowledge the fact that TNC’s are organisations whose objective is to 

make profits.
72

 The profit making shall be in accordance with the 

universal democratic principles and international standards.
73

Thus the 

report recommended harmonization of international domestic criminal 
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laws targeting transnational criminal activities, calling for cooperation in 

monitoring of TNC’s.
74

 

 

Norms on the Responsibilities of Transnational Corporations and other 

Business Enterprises with regard to human rights were approvedin 

August 2003.
75

The norms were not binding on the member states; 

however they are important for a few reasons. These norms point 

towards the evolutionary changes in the thinking towards the duties of 

corporations.
76

 Furthermore the continued support for the norms by the 

civil society and international law establishment illustrates the 

development of the all the legal systems competing for the regulatory 

authority.
77

The norms were not initiated to be voluntary principles 

adopted by the business entities. The Sub-Commissions Resolution 

2003/16 called for the creation of mechanism for NGO’s and others to 

submit information about businesses that are not meeting the minimum 

standards of the norms. The Norms however did not constitute a treaty 

either. The norms starts off by stating that TNC’s have the “obligation to 

promote, secure the fulfilment of, respect, ensure respect of and protect 

human rights recognised in international as well as national laws”.
78

 

Although the norms were not binding the language used in the norms 

was that of a binding international treaty. The norms derived the legal 

authority from the human rights rules initiated in most of the human 

rights treaties and customary international law, as a restatement of 

principles applicable to corporations.
79

Moreover the norms called upon 

all the business entities to adopt the norms as the minimum standard of 

the companies’ own codes of conduct and to adopt mechanisms for 

creating accountability within the company.
80

However the norms met 

with heavy criticism from business circles, including the ICC, who 

condemned the “legalistic approach” of the norms.
81

Several influential 

business organisations staunchly opposed the norms and the appointment 

of special representative for business and human rights.
82

 This was done 

in order to avoid the regulatory initiatives on the pretext that the 

relationship between business entities and the UN might be threatened.
83

 
 

Prof. John Ruggie was appointed as Special Representative of the 

Secretary General (SRSG) on issue of Human Rights, Transnational 

Corporations and other Business Enterprises in July, 2005.
84

 He was 

given the task of creating new principles or guidelines which shall be 

acceptable to all the concerned actors of business and human rights. The 

SRSG brought forward the “Protect, Respect and Remedy” framework 
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in his 2008 Report. The framework asked for a stringent approach by the 

states to protect human rights abuses by third parties, including business 

enterprises, through appropriate policies, regulation and adjudication.
85

 

As illustrated earlier by Ruggie in his 2009 report that the states have 

sole responsibility to protect the rights under the international law; the 

extraterritorial obligation to protect human rights though is unsettled 

under international law.
86

 The framework required the corporations 

respect for human rights and to avoid the infringement of the rights of 

others and address the adverse affects.
87

Due diligence is required by the 

corporations to show that they are trying to safeguard the basic and 

relevant human rights. Finally the framework asked for the access to an 

effective remedy for the victims of the human rights violations, both 

judicial and non-judicial.
88

 The framework was formulated into guiding 

principles which were set forth in March 2011 report, Guiding Principles 

on Business and Human Rights: Implementing the United Nations 

Protect, Respect and Remedy Framework to the human rights council.
89

 

Shortly thereafter the report was endorsed by the HRC and a working 

group was established dedicated to, inter alia, “effective and 

comprehensive dissemination and implementation” of its guiding 

principles.
90

 
 

The Guiding Principles are an addition to the bundle of non-binding 

international law principles on business and human rights. However, the 

principles brought forward an acceptable framework of “Protect, Respect 

and Remedy”. The purpose of the guiding principles according to 

Ruggie is to “clearly differentiate the respective roles of business and 

governments and make sure they both play their roles”.
91

The principles 

successfully differentiate between the roles of states and business entities 

in protecting and respecting human rights but it fails to make sure they 

both play their roles as there is no enforcement mechanism for the 

principles nor are these principles binding on states or non-state 

entities.It was accepted by the SRSG in his previous reports that 

developing states have a tendency to enact weaker regulations in order to 

encourage foreign investments by TNC’s.
92

 However the principles only 

contemplate that the states should make their corporate regulations 

tighter so that the TNC’s might not get away with human rights 

violations.
93

 Thus it is an ambiguous statement in the context where it is 

a known fact that states already having weak regulatory norms will 

tighten them; it will only be an achievable task if uniform regulations are 

unanimously accepted by the states through an international law treaty 
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with an enforcement mechanism. Furthermore,as contemplated by the 

SRSG in his previous reportsthe principles failed to give a “legal” 

platform for a future international instrument that would hold the 

corporations accountable for human rights violations.
94

Instead the 

remedy is based upon the individual-oriented grievance process within 

state and corporations.
95

 National human rights institutions (NHRI’s) at 

national level have been bestowed with the responsibility to identify 

violations and work in this respect.
96

Business and Society Exploring 

Solutions- A Dispute Resolution Community (BASESwiki) was 

established by the SRSG to serve as an online non-judicial mechanism 

that address disputes between companies and its external shareholders.
97

 

So the grievance mechanism is related to both state’s responsibility to 

protect and corporate social responsibility to respect.
98

As highlighted 

within the principles itself, it is just an end to the beginning of achieving 

parity in business and human rights matters. Furthermore, the principles 

do not claim to end the challenges faced by business regarding the 

human rights regulation.
99

 
 

Conclusion 

It is an agreed statement that CSRs are a set of obligations towards 

society from which corporations derive their profits. Similarly there are 

obligations of TNC’s towards the stakeholders wherever the TNC is 

involved in business. Some of the CSR obligations are mandatory and 

the violation of such obligations shall be punishable by law. 

Corporations, especially TNC’s are involved in acts and have developed 

methods to avoid obligatory norms of CSR. Thus the law must develop 

to counter TNC’s methods of avoiding CSR. Moreover, it is an 

understood fact that the developing states have little interest in tackling 

this issue; they are only interested in maximising foreign investment 

through friendly regulatory policies for corporations. Therefore, 

international law must develop to ensure that the states protect the rights 

of the people; to ensure that the corporations respect the relative human 

rights norms and that there is an accessible remedy available. 

 

The current rage against corporations all over the globe establishes the 

fact that the people as stakeholders want more stringent laws and 

corporate regulations. Thus, the time is ripe for establishing unanimous 

efforts to get a stringent and uniform set of criminal liability for 

corporate mishaps. Moreover, the international regulation of TNC’s has 

evolved progressively but it is the time for a positive approach towards a 
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treaty or a convention to replace the bunch of soft laws. The Human 

Rights Commission reports accepted TNC regulation internationally. It 

went as far as diminishing the shareholders’ supremacy in TNC’s to 

stakeholders abroad. Moreover, they advocated for criminal prosecution 

in corporations. The Norms were a step forward in the same direction 

but thwarted by international politics dominated by big Business entities. 

Thereby the guidelines took a few steps backwards through its protect, 

respect and remedy framework. The protect and respect framework is a 

reiteration of already established international human rights law norms. 

The important framework of remedy is friable in nature; no real 

grievance mechanism is established nor suggested through the 

guidelines. Thus, the direct involvement of international actors to protect 

the rights of stakeholders in corporations is far from becoming reality. 

No single actor is willing to take the responsibility because of high 

amount of fiscal benefits involved on a high scale. 
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